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after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 
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eamed patent term adjustment. See 37 CFR 1 .704(b). 
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1 )^ Responsive to communication(s) filed on 29 September 2006 . 
2a )□ This action is FINAL. 2b)|3 This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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6) |EI Claim(s) 17-24 Is/are rejected. 
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DETAILED ACTION 

1 . This application has been examined. The preliminary amendment filed 9/29/06 
has been entered. Claims 17-24 are pending. 

2. The IDS filed 9/29/06 has been considered. 

3. The lengthy specification has not been checked to the extent necessary to 
determine the presence of all possible minor errors. Applicant's cooperation is 
requested in correcting any errors of which applicant may become aware in the 
specification. 

4. The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
mailing and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

5. Claims 17-24 are rejected under 35 U.S.C. 112, first paragraph, as failing to 
comply with the enablement requirement. The claim(s) contains subject matter which 
was not described in the specification in such a way as to enable one skilled in the art to 
which it pertains, or with which it is most nearly connected, to make and/or use the 
invention. Each on independent claims 17, 22, 23 and 24 include a step or means for 
determining whether a measurement value is "valid". However, it is unclear where in 
the specification this "validity" determination is described. The drawings do not appear 
to clearly identify a validation step nor does the specification even use the word 
"validity" other than in the summary, which essentially mirrors the claim language. One 
of ordinary skill in the art would not have been able to make and use the invention as 
claimed without details regarding the validity determining step/means. 
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6. The following is a quotation of the second paragraph of 35 U.S.C. 1 1 2: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

7. Claims 17-22 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claims 17-22 include elements recited as a means plus function limitation that 
invokes 35 U.S.C. 112, sixth paragraph. However, the written description fails to clearly 
link or associate the disclosed structure, material, or acts to the claimed function such 
that one of ordinary skill in the art would recognize what structure, material, or acts 
perform the claimed function. 

Applicant is required to: 

(a) Amend the claim so that the claim limitation will no longer be a means (or 
step) plus function limitation under 35 U.S.C. 112, sixth paragraph; or 

(b) Amend the written description of the specification such that it clearly links or 
associates the corresponding structure, material, or acts to the claimed function without 
introducing any new matter (35 U.S.C. 132(a)); or 

(c) State on the record where the corresponding structure, material, or acts are 
set forth in the written description of the specification that perform the claimed function. 
For more information, see 37 CFR 1 .75(d) and MPEP §§ 608.01 (o) and 21 81 . 

8. Claim 22 is further rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 
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As per claim 22, the claim includes the element "transport means". However, it is 
unclear whether the claim element is a means plus function limitation that invokes 35 
U.S.C. 112, sixth paragraph, because a function associated with the "means" is not 
recited. If applicant wishes to have the claim limitation treated under 35 U.S.C. 112, 
sixth paragraph, applicant is required to: 

(a) Amend the claim to include the phrase "means for" or "step for" in accordance 
with these guidelines: the phrase "means for" or "step for" must be modified by 
functional language and the phrase must not be modified by sufficient structure, 
material, or acts for performing the claimed function; or 

(b) Show that the claim limitation is written as a function to be performed and the 
claim does not recite sufficient structure, material, or acts for performing the claimed 
function which would preclude application of 35 U.S.C. 112, sixth paragraph. For more 
information, see MPEP § 2181 . 

9. Claim 24 is further rejected under 35 U.S.C. 1 1 2, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

The claim limitation "diagnosing step" uses the phrase "step of (interpreted as 
"for"), but it is modified by some structure, material, or acts recited in the claim. It is 
unclear whether the recited structure, material, or acts are sufficient for performing the 
claimed function which would preclude application of 35 U.S.C. 112, sixth paragraph, 
because the step includes sufficient detail for accomplishing the act of diagnosing (i.e., 
language following the word "normal"). 
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If applicant wishes to have the claim limitation treated under 35 U.S.C. 112, sixth 
paragraph, applicant is required to amend the claim so that the phrase "means for" or 
"step for" is clearly not modified by sufficient structure, material, or acts for performing 
the claimed function. 

If applicant does not wish to have the claim limitation treated under 35 U.S.C. 
112, sixth paragraph, applicant is required to amend the claim so that it will clearly not 
be a means (or step) plus function limitation (e.g., deleting the phrase "means for" or 
"step for"). 

10. Claims 21-24 are further rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

A. As per claim 21 , lines 4-5 are unclear and appear to be inconsistent with 
the specification at pages 20-21 . First, at line 4 the conjunction "and" is used; 
however, it appears from the specification that the invention uses either the 
number of times or the frequency, not both. Second, it is unclear what other 
cases are being referred to at line 5. The specification does not appear to 
disclose "cases" other than the number of times or frequency. 

B. As per claims 22, 23 and 24, "the statistic processing" lacks antecedence. 

11. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, macliine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

12. Claim 24 is rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. 
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Claim 24 is directed to a computer program witliout a computer-readable 
medium necessary for imparting the computer program's functionality. Computer 
programs in and of themselves do not define any structural and functional 
interrelationships between the computer program and other claimed elements of 
a computer which permit the computer program's functionality to be realized. 
Such computer programs constitute functional descriptive material which is 
nonstatutory. See MPEP 2106(IV)(B)(1)(a). The examiner suggests rewriting 
the claim as "A computer readable medium having a computer program product 
for 

1 3. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. As can best be interpreted given the numerous deficiencies 
noted above, the prior art of record does not show or reasonably suggest, in 
combination with the other claimed subject matter, a diagnostic apparatus/method 
which includes diagnosing a measurement object to be "normal" when a measurement 
value is within a predetermined range from a center value established from valid time- 
sequential measurement values. 

14. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Michael J. Zanelli whose telephone number is (571) 
272-6969. The examiner can normally be reached on Monday-Thursday 9:00 AM - 4:00 
PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Thomas G. Black can be reached on (571) 272-6956. The fax phone 
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number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Michael J. Zanelli/ 
Primary Examiner 
Art Unit 3661 



